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Issue I

COURT REPORTS

property. It remains personal property until the owner abandons or
loses control over the water.
The court found that Strawberry owned the water as personal
property. Strawberry pumped the water through its pipes and thus
reduced it to actual possession and control. The court also read the
conversion and water tampering statutes together. Such reading
created a rebuttable presumption of ownership in Strawberry because
it pumped the water from its well and Paulsen diverted the water by
bypassing the meter. Since Strawberry pumped the water from its well
and maintained possession and control of the water in its pipes, the
court held that Strawberry had standing to bring a claim for conversion.
Paulsen's final argument was that the trial court erred by not
giving the jury a comparative fault instruction. Paulsen claimed that
such an instruction was necessary to apportion fault to previous owners
of the pond. Comparative fault applies to actions for personal injury,
property damage, or wrongful death. Since the conversion claim involved personal property, the court held that comparative fault applied. Thus, the trial court erred when it denied Paulsen's request for
the comparative fault jury instruction. Accordingly, the court remanded the case for a new trial.
Williamj Garehime
CALIFORNIA
Brewer v. Murphy, 74 Cal. Rptr. 3d 436 (Cal. Ct. App. 2008) (holding
that a lower riparian owner may acquire a prescriptive water right as a
result of adverse use by diverting water from an upper riparian holder's
property).
In August 2003, Lyle and Elizabeth Brewer ("Brewers") brought
this action to quiet title to their water rights and for a judgment to acknowledge that they owned a prescriptive easement in Dean Murphy
and Keith Klein's (collectively "Murphys") land. Since the time the
Brewers purchased their property in 1979, a spring located on the
Murphys' property has been their water source. The water came from
a spring box located in an intermittent stream. Even though the intermittent stream ran from the Murphys' property to the Brewers'
property, the water flowed through a galvanized pipe that crossed other parcels of land to reach the Brewers' property. The Murphys, however, were unaware there was a spring located on the property, or that
the Brewers were using water diverted from the spring for residential
use.
The Brewers acquired a right to use the water from the spring from
the California State Water Resources Control Board ("SWRCB") in
2001. Shortly thereafter, Stephen Hagg ("Hagg"), an owner of one of
the parcels that the water line crossed, filed a water right complaint
with the SWRCB. In its response report, the SWRCB stated that Hagg
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could use the water in the line pursuant to a riparian right. Similarly,
the Brewers and other property owners downstream of the Murphys'
property could also use the water under a riparian right. The report
indicated, however, that the amount of flow in the water line might
limit the riparian rights of downstream owners. In addition, the
SWRCB recommended all parties get permission from the Murphys to
the water line's diversion point on the Murphys' property.
The Brewers contacted the Murphys to get permission to access to
the spring. The negotiations failed, however, partly because the Brewers refused to abandon their claims of any prior water rights. As such,
the Brewers filed suit against the Murphys in the Superior Court of
Fresno County. After a bench trial, the court determined that the
Brewers had a prescriptive easement over the Murphys' property as
well as a right to divert water from the spring pursuant to the Brewers
permit from the SWRCB. The Murphys appealed the trial court's decision to the California Court of Appeals.
On appeal, the Murphys argued that, under the California Water
Code, a party cannot adversely possess water rights. To rebut the Murphy's argument, the Brewers argued that, as riparian landowners, they
fell within an exception to the rule. The Murphys supported their argument with the California Supreme Court decision in People v. Shirokow, which held an upstream landowner could not claim a prescriptive
water right against the state. The court distinguished the Brewers'
claim, noting the holding in Shirokow applied to prescriptive easements
against the state. In rejecting the Murphys' argument, the court relied
on Lindsay v. King and Saxon v. DuBois, which held a lower riparian
owner can acquire a prescriptive water right by diverting water from an
upper riparian land owner. As such, the court held that a lower riparian owner can acquire a prescriptive water right from an upper riparian owner through adverse use.
Next, the Murphys argued the Brewers were not riparian right
holders because the Brewers' property was not adjacent to a watercourse. The court determined that sufficient evidence demonstrated
the existence of the intermittent stream between the Murphys' property and the Brewers' property. As such, the Brewers' property was adjacent to a watercourse, providing the Brewers with riparian water rights.
Lastly, the court found the Brewers met all the elements necessary
to acquire prescriptive water rights. The Brewers' use of the water was
actual, open and notorious, hostile and adverse to the Murphys, continuous and uninterrupted, under a claim of right, and for a period of
over twenty years.
The court affirmed the trial court's judgment.
ElizabethA. Dawson

